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RANDOLPH, JUSTICE, FOR THE COURT:
1. On April 20, 2001, Hill Brothers Condruction & Engineering Company, Inc. (“Hill
Brothers’) filed it agang the Missssppi Transportation Commisson (“MTC’) in the
Circuit Court of Hinds County, Missssppi. In its complaint, Hill Brothers asserted that
MTC's award of a condruction contract to Angdo lafrate Congruction, LLC (“lafrate’) was
contrary to Missssppi lav and wrongfully dispossessed Hill Brothers of the benefits of a

contract which should have been awarded to it.



92. On crossmoations for summary judgment, Honorable W. Swan Yerger, granted MTC's
motion and denied Hill Brothers motion except as to danding. Judge Yerger ruled that, as a
matter of law, the MTC had acted within its discretion in awarding the subject contract to
|afrate; therefore, Judge Y erger dismissed Hill Brothers complaint with prgudice.

113. Hill Brothersfiled its notice of gpped and raises the following issues on gpped:

|. Did the lower court er in ruling that sgning the wrong bid form on a
competitively bid Missssppi public project was a“waivable technicdity”?

[I. Did the lower court er in ruling that a bid deficency was a “wavable
technicdity” when the public agency did not wave the deficiency but instead
dlowed it to be corrected after bids had been opened as a condition for award?
[1l. Did the lower court er in ruling that a Missssppi public agency had
discretion to wave a bid deficiency when, for at least 20 years, that agency had
consgtently rgected al bids having exactly the same deficiency?

V. Did the lower court err in gpproving the award of a competitively bid public
congruction contract when the bidder became digble for award only because
the public agency alowed a correction of a bid deficiency seven hours after the
bid deadline?

V. Did the lower court er in condgdering the amount “saved”’ as judtification for
apublic agency’ s acceptance of a defective bid?

14. The very ale and ingenious brief of the learned counsd for Hill Brothers does not
point out any reversble error.  Therefore, the judgment of the Circuit Court of the First
Judicid Digtrict of Hinds County, Mississppi, is affirmed.

FACTS
5. The Missssppi Development Authority (“MDA”) and the Mississippi Mgor Economic
Impact Authority (“MMEIA”") successfully competed with smilar agencies of other dtates for

several months during the year 2000. MDA and MMEIA’s efforts resulted in the decison of



Nissan North America, Inc. (“Nissan”) to locate a mgor automobile assembly plant on a Ste
adjoining Interstate Highway 55 in Madison County, Mississippi. 6. In order to secure the
location of the plant, the MMEIA committed to build an interchange on Interstate 55, as well
as other connector roads, so that the plant could be built and operated with access for suppliers
and for access to transport the assembled automobiles to locations throughout the United
States.

7. In order to meet that commitment, the MTC and MMEIA authorized a memorandum of
understanding' (“MOU”) that was theresfter executed, which required the MTC to provide
desgn functions for the condruction, advertise for bids for the construction of the projects,
oversee the congtruction and pay all costs necessary for the construction of the project. See
Miss. Code Ann. 8§ 65-1-8 (2001). The agreement provided that the advertisng for the bids and
the letting of contracts was subject to the concurrence of the MMEIA. The agreement also
required the MMEIA to remburse the MTC for dl costs, other than those for which federal
funds may become available, associated with the congtruction.

T18. The MTC designed the plans and specifications for the interchange and connector roads,
and the project was desgnaed as Project No. ISP-0055-02(178)/103392, which commonly
became known as the “Nissan Project” (“the project”).

19. In Jenuary 2001, the MTC, acting through its subordinate agency, the Missssppi

Department of Transportation (“MDOT”),? solicited competitively sedled bids for the project.

! Nether the MDA or MMEIA had the sole authority to construct the interchange or
provide the necessary access to the selected gdte location; therefore, this MOU was executed.

2 The MTC has athority over the stat€’'s highways, which is implemented under
MDOT’s“control and supervision.” Miss. Code Ann. § 65-1-47 (2001).
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The bids were to be received by and opened at 10:00 am. on January 23, 2001. The project
was olicited on an expedited bass in order to provide highway infrastructure for construction
as wdl as eventuad operation of the manufacturing complex. MDOT sold the plans and
gpecifications and other bid documents to dl interested contractors. The bid documents
contained bid sheets that lisgted the various work items to be performed and the materials to be
used with a blank space beside each for the unit price or lump sum price and a tota bid price
for each item. Each contractor submitting a bid was required to place the unit price or lump
sum bid price in the blank by each item and to add the separate prices to show a total bid price.
The last page of the bid sheets provided a space for the total bid price and a statement to be
dgned by a bidder gaing: “BIDDER ACKNOWLEDGES THAT HE/SHE HAS CHECKED
ALL ITEMSIN THIS PROPOSAL FOR ACCURACY AND CERTIFIES THAT THE FIGURES
SHOWN HEREIN CONSTITUTE THEIR OFFICIAL BID.”

f210. The “SECTION 905 PROPOSAL" is composed of Sheet No. 2-1 through 2-36, and two
unnumbered pages for the bidder to sgn sating that the contractor agrees to execute the
contract and that the contractor has included a certified check, cashier’s check or bid bond,
inter dia

11. On January 17, 2001, MDOT issued prospective bidders Addendum No. 1 (* Addendum”

or “Addendum 1"), which made changes to the origina solicitation for the project® The

The MTC appoints MDOT’s Executive Director who directs MDOT's activities. Miss.
Code Ann. 8 65-1-10 (2001).
The MTC isthe entity subject to suit. Miss. Code Ann. 8§ 65-1-5 (2001).

3 1t is not uncommon in a construction contract of this size for there to be numerous
addenda made.



Addendum dso incduded a computer disc containing a revised “SECTION 905 PROPOSAL”
on which the bidders were to submit ther lump sum and unit prices along with the total bid
price. This Addendum ingtructed bidders to remove the second unnumbered page of the
“SECTION 905 PROPOSAL” in the origind solicitation documents and replace it with the
second unnumbered page of the “SECTION 905 PROPOSAL” with Addendum.

12.  On January 23, 2001, a 10:00 am., the fdlowing three bids were opened, all of which

were well under the State estimate of $53,915,773.76:

(1) Iafrate $34,634,028.67
(2) Hill Brothers $42,575,056.22
(3) T.L. Wallace Co. $43,050,703.00

113.  All potentia bidders had been advised that the MTC would award the contract for the
project on the day the bids were opened. After being advised that lafrate was the low bidder,
the MTC publically accepted and awarded the bid to lafrate, and authorized the execution of a
contract with lafrate.

f14. After the initid review of the bid, Billy Key* was advised that the bid of Iafrate
contained dl the revised bid (“SECTION 905 PROPOSAL")®> (Sheets No. 2-1 through 36)
reflecting its itemized lump sum and unit prices and total bid as revised by the Addendum of

January 17, 2001, and that the bid® (Sheet No. 2-36) was signed dating: “BIDDER

4 Key isemployed by the MTC as Contract Administration Engineer.

° The dissent incorrectly states that the “SECTION 905 PROPOSAL” was not submitted
on dl the forms. The testimony by Keys is ether ignored or misread by the dissent wherein
they state that the “SECTION 905 PROPOSAL” was not submitted on al the forms provided.

® The dissent further incorrectly states that the “SECTION 905" sgnaure sheets were
entirdy blank when in fact bid sheet No. 2-36 was signed by lafrate, and bid sheet No. 2-36
included itemization and charges for dl that wasincluded in the addendum.
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ACKNOWLEDGES THAT HE/SHE HAS CHECKED ALL ITEMSIN THIS PROPOSAL FOR
ACCURACY AND CERTIFIED THAT THE FIGURES SHOWN HEREIN CONSTITUTE
THEIR OFFICIAL BID.” lafrate dso submitted the required bid bond for five percent (5%) of
the amount bid, a sgned second unnumbered page of the “SECTION 905 PROPOSAL” and an
unsigned second unnumbered page of the “SECTION 905 PROPOSAL” with Addendum.

715. Later that day, it was brought to the attention of dJm Kopf,” who was familiar with the
plans and specifications for the project, that there was a potentid irregularity in the bid of
lafrate. Kopf determined that lafrate’'s bid was in the amount of $34,630,028.67, that its bid
was dgned, that its bid contained dl the items which were changed by the Addendum, that the
bid reflected those changes as set forth in the Addendum and that the appropriate bid bond was
sgned and included with the bid proposal.

116. Kopf and Steve McMaher? reviewed the bid proposal and found that they could clearly
see that al items that were the subject of the bid proposal, as well as the changes set forth in
the Addendum, were included in the bid submitted by lafrate; further, they found that the
individual bid sheets contained the costs for each item that was part of the project, induding
those that were part of the Addendum. Kopf, Keys and McMahen consulted with the attorneys
representing the MTC, and they were informed that the irregularity was one that could be

waived, but only the MTC had the authority to waive the irregularity.

" Kopf isemployed by the MTC as Chief Engineer.

8 McMahen is employed by the MTC as Asdgtant Chief Engineer. McMahen is
reponsble for various aspects of highway condruction and the review of condruction costs
for the MTC.



17. Kopf had the respongbility to make a recommendation to the MTC.  The only
irregularity in the bid documents was the undgned second unnumbered page of the “SECTION
905 PROPOSAL” with Addendum. Of dgnificant import, Kopf found a properly submitted bid
in dl other aspects. The bid was sgned and contained al bid sheets, which included dl the
items required by the origina bid documents and as required by the Addendum, including the
required bid bond for five percent (5%) of the amount bid. Additionadly, MMEIA was
contacted because the award of the bid was subject to its concurrence and gpprovd. MMEIA,
with full knowledge of the irregularity, concurred in the award of the bid to lafrate, as did the
Federd Highway Commisson.

118. On January 23, 2001, the same day on which the bids were opened and the MTC
publicaly accepted and awarded the bid to lafrate, MTC requested that lafrate return to the
offices of the MTC and sgn the second unnumbered page of the “SECTION 905 PROPOSAL”
with Addendum. At agpproximatdy 5:15 p.m., some seven hours after the deadline for
submitting bids and after the bids were opened and the bid was publicdly awarded to lafrate,
an authorized representative from lafrate returned to the offices of the MTC and signed the
previoudy submitted undgned second unnumbered page of the “SECTION 905 PROPOSAL”
with Addendum.

119. During the afternoon of January 23, 2001, Hill Brothers began hearing industry rumors
that something migt have been amiss with lafrat€’s bid.  Accordingly, on the morning of
January 24, 2001, Hill Brothers protested the award of the bid contending that lafrate's bid was
irregular because the second unnumbered page of the “SECTION 905 PROPOSAL” with

Addendum was not sgned, and further, that lafrate had not met the contract commitment goal



of 9% Disadvantaged Busness Enterprise participation. The MTC reconvened that day and
considered Hill Brothers protest, heard the presentation made by Hill Brothers attorney, and
reaffirmed the award of the bid to lafrate based on MTC's discretion to wave the irregularity.
The MTC found that the falure of lafrate to 9gn the acknowledgment of the receipt of the
Addendum was an inadvertent omission, that the irregularity did not alter the bidding
process, did not provide any bidder with an advantage or benefit, did not prejudice any
other bidder, did not affect the price, quality or quantity of the bid and did not provide an
opportunity for fraud or favoritism or affect the bidding process.

920.  Hill Brothers did not take any action to prohibit or enjoin the award of the contract, and
waited until two months later, after the work was in progress, before filing this action seeking
damagesin an amount in excess of $4,500,000.

DISCUSSION

921. The standard for reviewing the grant or the denial of summary judgment is the same
sandard employed by the trid court under Missssppi Rule of Civil Procedure 56(c). This
Court conducts a de novo review when reviewing a lower court’s grant or denid of summary
judgment. Saucier ex rel. Saucier v. Biloxi Reg’l Med. Ctr., 708 So. 2d 1351, 1354 (Miss.
1998). “‘This entals reviewing dl evidentiay matters in the record: affidavits, depogtions,
admissons, interrogatories, etc.’” Id. (quoting Townsend v. Estate of Gilbert, 616 So. 2d
333, 335 (Miss. 1993)) (citations omitted). The trid court may grant summary judgment “if
the pleadings, depodtions, answers to interrogatories and admissons on file, together with
affidavits, if any, show that there is no genuine issue as to any materia fact and that the moving

party is entitted to a judgment as a matter of law.” Miss. R. Civ. P. 56(c). A fact is materia



if it “tends to resolve any of the issues properly raised by the paties” Palmer v. Anderson
I nfirmary Benevolent Ass' n, 656 So. 2d 790, 794 (Miss. 1995).

922.  Furthermore, “[@] motion for summary judgment should be overruled unless thetrid
court finds, beyond a reasonable doubt, that the plaintiff would be unable to prove any facts to
support his clam.” Id. a 796. The trid court is prohibited from trying the issues “it may
only determine whether there are issues to be tried” 1d. (citations omitted) (emphasis
in origind). The evidence must be viewed in the light most favorable to the nonmoving party.
Id. a 794. |If, in this view, the moving paty is entitted to judgment as a matter of law, then
summay judgment should be granted; otherwise, the motion for summary judgment should be
denied. 1d.

7123.  Summay judgment is ripe “if the pleadings, depostions, answers to interrogatories and
admissons on file together with affidavits, if any, show that there is no genuine issue as to any
materid fact and that the moving party is entitled to a judgment as a matter of law.” Miss. R.
Civ. P. 56(c). A fact is materid if it “tends to resolve any of the issues properly raised by the
parties” Palmer, 656 So. 2d at 794. Here, no fact isin dispute.

24. MTC never disputed that it rgected known irregular bids. Since MTC never disputed
the rgection of dl known irregularities in the past and retained the discretion to wave the
irregularity, it is clear tha there exised no genuine issue of materid fact in order to survive
summary judgment.

|. Failure to Sign the Second Unnumbered Page of the “SECTION 905
PROPOSAL” with Addendum.



125. In reviewing the judgment of an administrative authority, the standard of review this
Court employs is to determine whether the judgment “'(1) [w]as supported by substantial
evidence, or (2) [w]as arbitrary or capricious, or (3) [w]as beyond the power of the lower
authority to make, or (4) [v]iolated some statutory or conditutiond right of the complaning
party.”” Landmark Structures, Inc. v. City Council for the City of Meridian, 826 So. 2d 746,
749 (Miss. 2002) (quoting URCCC 5.03).

726. The MTC is charged with the responghility of developing a comprehensive, baanced
trangportation policy for this State and for desgning and condructing the United States and
State highways within the State of Misissppi. Miss. Code Ann. 88 65-1-8 & -47 (2001).° To
accomplish that purpose, the MTC desgns the highways of this State, which are then
constructed by private industry through a competitive bidding process as set forth in Miss.
Code Ann. § 65-1-85 (2001).

927. The Legidaiure of this State mandates that the construction of highways is to be through
the competitive bidding process as set forth in section 65-1-85 of the Missssppi Code
Annotated.’® That atute provides that dl construction contracts “shal be made by the
executive director, subject to the approva of the commission, only upon competitive bids after
due advertisement. . . .” Miss. Code Ann. 8 65-1-85. Other requirements are that requests for

proposals be advertised once a week for two weeks in the appropriate newspaper, that certain

° Given the fact that this case arose and was decided by the circuit court before the 2004
amendments to the Missssppi Code, we will refer to the statute as it read a that time, without
the amendments.

10 Amended by 2004 Miss. Laws ch. 542 (S.B. 2734).

10



bond requirements are to be met, and the contract is awarded to the “lowest responsible
bidder.” Id. Inaddition to these requirements, section 65-1-85 provides:

Advertissment for bids shdl be in accordance with such rules and regulations,

in addition to those herein provided, as may be adopted therefor by the

commisson, and the commisson is authorized and empowered to make and

promulgate such rules and regulations as it may deem proper, to provide and

adopt standard specifications for road and bridge congtruction, and to amend

such rules and regulations from time to time.
728. Here, the following facts are undisputed: the manner in which the advertissments were
made, the fact that lafrate timdy submitted a seded bid, that lafrate submitted the lowest of
the three bids, that lafrate’'s bid included the required and appropriate bond, that lafrate’s bid
bond guaranteed that lafrate would enter into a contract with the MTC for the amount of the
bid, that lafrate submitted the appropriate performance bond for the price of the contract, that
lafrate performed the work, and that lafrate's bid included dl work and materids. Hill Brothers
dleges that the MTC violated its own rules by reading lafrate’s bid proposal and waved an
dleged materid irregularity by accepting the lafrate bid, even though the second unnumbered
page of the “SECTION 905 PROPOSAL” with Addendum was included, abeit, not signed.
929. Such rules and reguldions as authorized by section 65-1-85 were adopted by the MTC
and are set forth in Sections 102.001 through 103.8 of the Mississppi Standard Specifications
for Road and Bridge Congtruction, 1990 Edition, which is commonly known and referred to
asthe“Red Book.”
130.  Section 102.07 states:

Irregular Proposals. Proposds will be conddered irregular and may be

rejected for any of the following reasons:

(@ If the proposal is on a form other than that furnished by the Department, or
if theform isdtered or any part thereof is detached.

11



(b) If there are unauthorized additions, conditiond or dternate bids, or
irregularities of any kind which may tend to make the proposa incomplete,
indefinite, or anbiguous asto its meaning.

(c) If the bidder adds any provisons preserving the right to accept or rgect an
award, or to enter into a contract pursuant to an award.

(d) If the proposal does not contain a unit price and extenson for each pay item.
(Except in the case of dternate pay items and when the unit of measurement is
lump sum.)

(e) If the proposal, Section 905, does not contain acknowledgment of receipt
and addition to the proposal and contract documents of all addenda issued
prior to opening of bids.

(f) Falure to execute required affidavits, certificates, etc., and furnish proposa

guaranty.

(Emphasis added).
131.  Section 103.01 States, in part:

The right is reserved to rgect any or dl proposas, to waive any technicalities
or to advertise for new proposas.

(Emphasis added).

132. The regulations of the MTC, which were part of the bid documents, do not mandate the
rejection of any bid submitted in violation of Section 102.07. The language of Section 102.07
clearly states that the violation of any such regulation “may” be conddered by the MTC as a
reason for rgecting a bid. Therefore, since the regulation uses the permissive language “may”
as opposed to the mandatory language “shdl,” whether to rgect the bid is dealy within the
discretionary power of the MTC.

133. Hill Brothers daims that lafrat€’'s bid proposa did not meet the requirements of
Section 102.07(e) because it did not contain a dgned second unnumbered page of the
“SECTION 905 PROPOSAL” with Addendum. According to Hill Brothers, this made lafrat€'s

bid materidly deficient. However, Section 102.07 does not require the regection of any bid

12



that has any irregulaity as defined therein. We are not persuaded by the very able and
ingenious brief of Hill Brothers's learned counsd that the irregularity was materid. We find
the irregulaity a minor one, for which the MTC retained the discretion to wave, and
accordingly not reversible error.
134. Hill Brothers agument that the MDOT condgdered lafra€s bid deficiency as
“maeid” as stated in depogtion testimony of vaious MDOT employees must fail for two
diginct reasons.  Number one is that the only entity that can make the decison is the MTC, not
MDOT employees. Number two is that “materid” is a lega term which is determined by the
courts of this State, and ultimately decided by this Court.
135.  Hill Brothers dams that lafrate’'s bid was “irregular.” This is not contested. Asthe
trid court noted, Section 102.07(e) grants the MTC the authority to rgect a bid “[i]f the
proposa, Section 905, does not contan acknowledgment of receipt and addition to the
proposa and contract documents of al addenda issued prior to the opening of bids”
(Emphess added). The language of the regulation is conjunctive. For there to be an
irregularity in a bid, there must have been a falure to contain an acknowledgment of receipt
of the Addendum, and there must be a falure to indude contract documents of addenda issued
prior to the opening of bids. Initsbrief, Hill Brothers argues.

The Section 905-Proposal dgned by lafrate and submitted with its bid was an

unambiguous offer to perform only the origindly [solicited] work. The bid

ggnature sheet actudly submitted by lafrate with its bid [. . ] was a

representation that lafrate acknowledged receipt of and agreed to be bound by
exactly zero addenda.

13



(Firg emphadis added). The Section 905 Proposal, with the exception of unnumbered page
two, and dl other documents dealy contradict and disprove Hill BrotherS's contention. The
detailed bid and 5% bond given by lafrate to the MTC aso dispels this argument.  lafrate was
bound because the MTC had a bid bond in the amount of five percent (5%) of $34,634,028.67
to ensure performance of the contract. Had lafrate failed to honor the bid, it would have
forfeited gpproximatdy $1,731,701.43. The furnishing of the five percent (5%) bond, clearly
evidenced lafrate’s intet to perform.  This intent was further confirmed by its detalled revised
bid sheets, which reflected its lump sum and unit prices dong with the total bid prices, and

covered every change submitted in Addendum 1 Furthermore, lafrate was bound because

its authorized representative had sgned the bid dating that it was “their officid bid” By
ggning this bid dating that it was lafrate's officdd bid, lafrate agreed to execute the “Section
902" document.*?

1136. The bid sheets are not only an essentid portion of the “SECTION 905 PROPOSAL,”
they are 36 of the 38 pages of the “SECTION 905 PROPOSAL”"® as evidenced at the top of
each and every page of the bid sheets, including the signature page.

137.  “Acknowledgment” is defined as. “1. A recognition of something as being factua. 2. An
acceptance of regpongbility. 3. The act of making it known that one has received

something.” Black’s Law Dictionary 19 (7th ed. 2000) (emphass added). A review of the

11 The dissent daims tha “acknowledgment of receipt” is not an issue even though Hill
Brothers states in its brief that lafrate acknowledged receipt of nothing.

2 The contract between | afrate and the M TC.

13 We attach the “SECTION 905 PROPOSAL” in its entirety in Appendix “A” to this
opinion.
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record reveds that lafrat€’s bid proposal included the “SECTION 905 PROPOSAL” with
Addendum. Therefore, lafrate's bid unequivocdly satisfies this Court (1) that lafrate recelved
the Addendum, (2) that its bid contained al the revised bid sheets sent out with the Addendum,
and (3) that it accepted responshility to be bound by the proposal with the addendum.
Additiondly, lafrate’s bid proposal contained the revised “SECTION 905 PROPOSAL” sheets,
which included the additions or changes required by the Addendum and its unit price for dl
items or matters included in the Addendum were properly completed and stated the work to
be performed, the cost for each item of work, and the total bid price. lafrate included the
original unnumbered page two of the “SECTION 905 PROPOSAL” executed, in addition to the
unnumbered page two of the “SECTION 905 PROPOSAL” with Addendum, unexecuted, which
without question edablishes that the Addendum was received. The totdity of the
cdrcumgances and al facts unequivocdly reved that lafrate recelved and acknowledged the
changes incorporated in the Addendum.

138. The agument Hill Brothers sets forth in regard to the unsigned second page of
“SECTION 905 PROPOSAL” with Addendum was considered in State ex rel. KNC, Inc. v.
New Mexico Department of Finance and Administration, Property Control, 704 P.2d 79
(N.M. Ct. App. 1985). Inthat case, the New Mexico Court of Appedls held that the failure

of the low bidder to acknowledge the receipt of an addendum did not require the reection of
thebid. 1d. at 83.

139. Compstitive bidding procedures of federal agencies are governed by the Federal

Acquistion Regulations System. Those regulations are indructional as they provide that there
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are some bid defidencies or vaiations for which governmentd agencies should ether gve the
bidder the opportunity to cure or waive the deficiency.

Examples of minor informdities or irregularities include failure of a bidder to--

* k% %

(d) Acknowledge receipt of an anendment to an invitation for bids, but only if--
(1) The bid recelved clearly indicates that the bidder received the
amendment, such as where the amendment added another item to the
invitation and the bidder submitted a bid on the item; or

(2) The amendment involves only a matter of form or has either no effect or
merdy a negligible effect on price, quantity, qudity, or delivery of the item bid
upon. . . .

48 C.F.R. § 14.405 (1999) (emphasis added).
Gengrdly, formd defects not afecting the competitive character of a bid may
be disregarded. Therefore, the mandatory provisons of a datute not being
violate, a public board may waive compliance with its own requirements as to the
form of bids or as to information to be supplied by the bidders. Defects in a bid
may be waved where such waiver works no prgudice to the rights of the public
and does not indicate favoritism or arbitrariness.

64 Am. Jur. 2d Public Works and Contracts § 61 (2001).

40. Hill Brothers rdlies on Smith v. Holmes County, 242 Miss. 750, 137 So. 2d 195

(1962), for the propostion that an undgned bid may not be accepted. Hill Brothers aleges
that at the time lafrate's bid was opened, “there was no dgned bid from lafrate for the revised
project requirements on which a contract would be based” because the executed second page
of the “SECTION 905 PROPOSAL” with Addendum was not submitted until seven hours after

the time for receipt of bids. The holding in Smith that an unsgned bid may not be accepted

continues to be the govening law of the state. Hill Brothers's rdiance on Smith is without
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merit, and not supported by the facts sub judice. The rule in Smith in ingpplicable because
there was clearly a signed bid'* by | afrate at the time the bids were opened.

141. The irregularity did not dter the bidding process, did not provide any bidder withan
advantage or benefit over any other bidder, did not prgudice the rights of any other bidder or
the public, did not dter the price, qudity or quantity of its bid, and the waiver of the irregularity
did not provide an opportunity for fraud or favoritism or affect the integrity of the competitive
bidding process. Therefore, the MTC retained the authority to waive the irregularity and award
the bid to lafrate. The minutes of the MTC condiitute relevant and substantial evidence that the
MTC consdered this matter serioudy, made the appropriate findings on record, and acted
within its discretion in awarding the project to lafrate. The trial court correctly noted that to
have awarded the contract to Hill Brothers, would have done a disservice to taxpayers of this
State and would have also been contrary to the very purpose of competitive bidding.

142. lafrate's bid clearly indicated that it had receved the Addendum and submitted abid
which included dl items included on the Addendum. As held in New Mexico Department of
Finance and Administration, the falure of a low bidder to acknowledge receipt of an
addendum does not require the rgjection of that bid. We find that holding persuasive.

II. “Savings’ Consideration.

143.  Hill Brothers next argues that the “amount of lafrate’'s bid is totally irrdlevant,” and that
the MTC and the trid court erred in considering the amount of money saved by not reecting

lafrate’ sbid. We disagree.

14 |afrate never amended its bid. The word “bid” is defined as; “[a] submitted price at
which one will perform work or supply goods” Black's Law Dictionary 124 (7th ed. 2000).
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44.  Section 65-1-85 requires the MTC to award its highway construction projects to the
“lowest respongble bidder.” In Landmark Structures, the City of Meridian competitively
olicited bids for the congtruction of a one million gdlon eevated water tank. 826 So. 2d a
747. The project manud containing the bid specifications distributed to the prospective
bidders incduded the ingruction that the city reserved the right to reject any or al bids and to
wave any informdity. Id. The manua stated that the “concrete and framework requirements

. . sl be drictly enforced to ensure concrete of the highest practicable structural and

architecturd standards.” |d. Cadwell submitted the low bid of $1,261,000 and Landmark
submitted a bid of $1,301,000. Id. a 748. After the city awarded the bid to Cadwel,
Landmark challenged the award dleging that Cddwdl’s bid incdluded the use of four feet forms
indead of the Ix to twdve feat forms required by the menud, and tha the tanks were
composite tanks that had been constructed in 1996 and 1997 while the specifications required
tanks that had been constructed five or more years prior to the bidding. 1d. After reviewing
the reasons for competitive bidding by public entities, this Court stated:

[tihe purpose of provisons requiring that contracts with public authorities be let
only after competitive bidding [is] to secure economy in the condruction of
public works and the expenditwes of public funds for materids and supplies
needed by public bodies; to protect the public from cdlusve contracts; to
prevent favoritiam, fraud, extravagance, and improvidence in the procurement
of these things for the use of the state and its locd sdf-governing subdivisions,;
and to promote actua, honest, and effective competition to the end that each
proposal or bid receved and considered for the congruction of a public
improvement, the supplying of maeriads for public use, etc, may be in
competition with all other bids upon the same basis, so that all such public
contracts may be secured at the lowest cost to taxpayers.

Id. at 749 (quoting Hemphill Constr. Co. v. City of Laurel, 760 So. 2d 720, 724 (Miss. 2000))
(emphasis added).
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145.  Affirming the award of the bid to Caldwaell, this Court noted that the City of Meridian
had spedficdly reserved the right to wave any formdity, there was no evidence that Caldwell
had received any economic advantage over other bidders, no danger was caused to the integrity
of the condruction by deviging from the specifications and there was no evidence of an
economic disadvantage to Landmark. Landmark Structures, 826 So. 2d at 749-50.
146. The Oklahoma Supreme Court identified the purpose of competitive bidding for
highways

It has a definite purpose; in our opinion, its sole purpose is to obtain the best

results at the lowest cost, the greatest value for the fewest dollars; in other

words, it is a means for making the best possible bargain, the means

expresdy adopted by the Legidature for obtaining such results.
Flynn Constr. Co. v. Leininger 125 Okla. 197, 257 P. 374, 378 (1927) (emphasis added).
47. The raionde of Landmark Structures and Leininger provides a basis for allowinga
waver of an irregularity or technicaity, particularly where to do otherwise, would defeat the
very purpose of competitive bidding. Here, if the MTC had reected lafrate's bid and awarded
the project to Hill Brothers, it would have done so a an increased cost of $7,941,029.55 to
the taxpayers of this State for exactly the same work.
148. The dissent departs from the specific intent of the Missssppi Legidature, as st forth
in Miss. Code Ann. 8§ 65-1-85 by improperly second guessing the MTC's vaid resolution of
a dight irregularity in the bid proposa of lafrate. The dissent seeks to grant Hill Brothers an

opportunity to pursue a windfall in excess of $4,500,000 againg the taxpayers of the State of

Missssppi.
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149.  Hill Brothers should have filed an action seeking to enjoin MTC from entering into the
contract and had a court to then make the determinations which we are required to make today.
However, it chose not to do so and dlowed lafrate and MTC to begin performance and then
sought dleged “redized eanings above costs of performance in excess of Four Million Five
Hundred Thousand Dollars ($4,500,000.00).” To grant an opportunity for such a windfall
would be unjud, a vidlation of the public trus and would make a mockery of the legidative
intent to insure that the lowest responsible and qualified bidder performs public contracts.

150.  Hill Brothers should have filed a hill of exceptions to appea the MTC’s decision to
award the public congtruction contract to lafrate. See Landmark Structures, 826 So. 2d 746.
151. The dissent dtates that the determination of damages would be left to the trial court.
Hill Brothers is not entitted to damages. Although this Court is loathe to address issues not
rased on gpped, the Court retans the inherent authority to notice error to prevent the manifest
miscariage of judtice, despite counsd’s falure to preserve the error. See State Highway
Comm’'n of Miss. v. McDonald’'s Corp., 509 So. 2d 856, 863 (Miss. 1987) (citing Johnson
v. State, 452 So. 2d 850, 853 (Miss. 1984)) (“Moreover, even though a party may in fact have
waved its right to assert error, this Court has the inherent power to notice it to prevent a
manifed miscarriage of judice.”); see generally White v. Mills 735 So. 2d 428, 432 (Miss.
1999) (where this Court reviewed an issue under the “plain error” doctrine even though the
party did not cross-appedl); Ferguson v. Watkins, 448 So. 2d 271, 275 (Miss. 1984) (where
this Court stated: “Though they take no cross-apped, these Defendants-Appellees are entitled
to argue, without having filed a cross-assgnment of error, any grounds which are sufficient to
sugtain the judgment or to regject the apped of PaintiffsAppdlants.”). Here, the error would
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not only be counsd’s falure to assert, but aso the dissent’s proposed remand for a trid on
damages, when no such right exitss. We only address the issue of damages because the dissent
would remand this case for the determination of damages where no right to recover damages
exigds. Therefore, this Court invokes its inherent authority under the plain error doctrine. By
dfirming the trid court’s grant of summary judgment to MTC, the issue of damages is of no
consequence. To remand this case to the trid court for determination of damages, where none
are entitled, would not only be erroneous and hamful, but furthermore, certainly not an act of
judicid efficency. The time and codts to the parties and courts would be a tota waste of
resources.

152. In the case sub judice, Hill Brothers, in its complaint, demanded a sum of not less than
$4,500,000, which Hill Brothers aleges it would have earned had it been awarded the project.
Hill Brothers is not entitted to the damages sought. Hill Brothers bid can only be dassfied
as an offer, which the MTC has the discretion to accept or regect. Consequently, there was
never a contract between Hill Brothers and the MTC. With an unaccepted offer, Hill Brothers
only remedy was to seek to enjoin the MTC from entering into the contract with lafrate.
However, Hill Brothers never filed for an injunction seeking to enjoin the execution of
performance of the contract, but instead sat back and waited two months after lafrate began
congtruction before filing its complaint. This Court finds that Hill Brothers did not have a
cause of action for logt profitsit damsin light of the nonexistence of a contract.

153. “A request or advetissment for bids does not conditute an offer but rather amere
Solicitation of offers.  Thus, it does not, in and of itsdf, impose any contractual obligation.”

73A C.J.S. Public Contracts 8 17 (2004) (footnotes omitted). “Competitive bidding statutes
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are primaily intended for the benefit of the public rather than for the benefit or enrichment
of bidders, and consderation of advantages or disadvantages to bidders must be secondary to
the generd wdfare of the public.” 1d. § 14 (footnotes omitted).

154. InWarren G. Kleban Engineering Corp. v. Caldwell, 361 F. Supp. 805, 810-11 (N.D.
Miss. 1973), vacated on other grounds, 490 F.2d 800 (5th Cir. 1974), the court stated:

Firg, the rules which govern bidding for public contracts are andogous to
auction sdes in that the bid, and not the cdl or advertisement for bids, is the
offer, but even the bid ordinarily crestes no rights until accepted. 64 [Am. Jur.
2d Public Works and Contracts § 30]. Thus an advertissment being nothing
more than a olicitation of bids, does not of itsdf impose any contractual
obligation.  Second, public officers in awarding contracts for the construction
of public works perform not merdy minigerid functions but duties of a judicid
or discretionary nature; and the courts, in the absence of fraud or a palpable
abuse of discretion, ordinarily will not interfere with their decisons as to the
detalls of entering into a contract or the acceptance of bids therefor so long as
the public officers conform to the requirements of controlling conditutiona
or statutory provisions. [1d. § 64.]

Courts throughout the United States support this proposition. Though a city charter requires
contracts to be let to the lowest bidder, the lowest bidder under a contract proposed to be let
by it, whose bid has been rgjected, has no right of action a law aganst the city to recover the
profits which might have been made had his bid been accepted. Talbot Pav. Co. v. City of
Detroit, 109 Mich. 657, 67 N.W. 979 (1896).
155. InGulf Oil Corporation v. Clark County, the Nevada Supreme Court stated:

[A] bid in response to a solicitation [therefore] constitutes no more than an offer

and until its acceptance, a contract does not exist. The purpose of bidding is to

secure  competition, save public funds, and to guard agang favoritiam,

improvidence and corruption. Such statutes are deemed to be for the benefit of

the taxpayers and not the bidders, and are to be construed for the public good.

94 Nev. 116, 118-19, 575 P.2d 1332, 1333 (Nev. 1978) (internal citations omitted).

22



156. Likewise, in M.A. Stephen Construction Co. v. Borough of Rumson, 125 N.J. Super.

67, 73, 308 A.2d 380, 383-84 (N.J. Super. App. Div. 1973), the court stated:

Submisson of a bid for public work in response to an invitation likewise
conditutes no more than an offer, and it does not and cannot ripen into a
contract unless and urtil there is an acceptance of that offer by the appropriate
public authority. The sngle circumdance that the public officid acts in a
fiduciary capecity for the bendfit of the members of the public whom he
represents and, as such, owes them the common law obligation of exercisng his
discretion honestly and in good fath, or may by statute be directed to make his
award to the lowest responsible bidder or to the responsible bidder whose bid
is most advantageous to the public authority, in no way changes the basic rule or
the nature or extent of the correative rights and duties as between a bidder and
the solicitor of the bid. For, that obligation is imposed for the public good, not
for the benefit of the bidder.

(Interndl citations omitted). The court went on to date:

It is true that, as the contractor-plaintiffs point out, a bidder claming to be
entitted to the award of a contract for public work has long been held to have
auffident danding to chdlenge the rgection of his bid or the letting of the
contract to another bidder, and to compel the award of the contract to him[.] But
such ganding was granted smply and soldy in order that the public interest
migt be served by compdling the lax or ering public officd to properly
perform his public trust. It was not thereby intended to creste or establish in the
bidder entitted to the award of the contract a right which, if violated, would
render the public agency liable in damages to the bidder.

Id. a 74, 384 (interna citations omitted).

157. In Sutter Brothers Construction Co. v. City of Leavenworth, 238 Kan. 85, 708 P.2d
190 (1985), the plantiff brought an action seeking damages for the city’s falure to award it
a highway construction contract contrary to the state bidding statutes. Following a review of
other date€'s authority, the court stated that, “‘Injunction and mandamus are the proper

remedies to compel compliance with public contract award procedures’” 1d. a 195, 91
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(quoting Funderburg Builders, Inc. v. Abbeville County Mem’|l Hosp., 467 F. Supp. 821, 825
(D.S.C. 1979)) (citations omitted). “‘[I]t is clear that an injunction and declaratory judgment
are the only adequate means of protecting the public interest, the integrity of the competitive
bidding process, and the rights of the individua bidder.” 1d.  “[I]t has been uniformly hdd that
a disappointed bidder may not recover even its anticipated profits.” 1d. at 195, 92.
158. InAirline Construction Co. v. Ascension Parish School Board, 568 So. 2d 1029 (La.
1990), the second lowest bidder on a public work contract for the construction of a school
brought an action against the school board claming that the school board's award of a contract
to the lowest bidder violated public contract laws. The court stated that in a public project
advertised for bidding, there is no contractud reationship between an unsuccessful bidder and
the public body who advertises for bids, therefore, an unsuccessful bidder does not have cause
of action in contract agang public body. 1d. a 1032 (ating 1 Willigon, Contracts § 31 (3d
ed. 1957)). “However, dthough an unsuccessful bidder does not have a cause of action in
contract againg the public body, the lowest respongble bidder does have a cause of action to
chdlenge timdy the rgection of his bid and to compel the award of the contract to him.” 1d.
(citations omitted). The court concluded that:
[A]n unsuccessful bidder on a public contract who fals to resort to the relief
granted by datute by atempting to enjoin timely the execution or the
peformance of the contract, when the facts necessary for injunctive rdief are
known or readily ascertanable by the bidder, is precluded from recovering
damages againg the public body.

Id. at 1033.
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159. Hill Brothers, rdying on City of Durant v. Laws Construction Co., 721 So. 2d 598,
606 (Miss. 1998), initsbrief, states:

Aggrieved bidders, like Hill Brothers, which are deprived of a public contract
because of the wrongful action of public agencies are “etitled to damages
measured by the law of contracts where a complete and adequate remedy is
available, the enforcement of the datutory bid laws are upheld and legidative
intent to make sure that public contracts are awarded on a competitive basis and
not for any other reason is reinforced.”

(Emphasis added).

160. The case sub judice and City of Durant are distinguishable. In City of Durant, this
Court hdd tha the city illegdly awarded a contract to a bidder who faled to include the
contractor’s certificate of respongbility on the exterior of the envelope. Id. a 606. Laws, an
aggrieved bidder, appeded the city’s decison to the circuit court by filing a bill of exceptions
on the very same day that the mayor approved the board of alderman’s actions. 1d. at 599-601.

The city chose to proceed with the project rather than wait for a decison of the circuit court,
and thus avoid the consequences of an unfavorable decison, which by law would be an order
(2) to the city to not consider King's bid, and (2) accept the next lowest bid or reject all bids

and rebid the project. 1d. In this crcumdance, the Court was faced with fashioning the only
remedy avalable, i.e., damages. 1d. This decision was based upon Miss. Code Ann. § 31-3-21,
which spedificdly prohibits consderation of such bids. 721 So. 2d at 605-06. In Landmark
Structures, 826 So. 2d at 749, this Court noted that the City of Durant decison dedlt with a

specific statute. Here, MTC did not violate any statutory requirement.

[11. Standard of Review.

25



61. The standard of review this Court employs when reviewing an administrative agency’s
decison is to determine whether the judgment “‘(1) [w]as supported by substantial evidence;
or (2) [w]as arbitrary or capricious;, or (3) [w]as beyond the power of the lower authority to
make, or (4) [v]iolaed some datutory or conditutiona right of the complaining party.”
Landmark Structures, 826 So. 2d a 749 (quoting URCCC 5.03); see Bd. of Law
Enforcement Officers Standards & Training v. Butler, 672 So. 2d 1196, 1199 (Miss. 1996);
J.H. Parker Constr. Co. v. Bd. of Aldermen of the City of Natchez, 721 So. 2d 671, 677
(Miss. Ct. App. 1998). A rebuttable presumption exiss in favor of the action of an
adminigrative agency, and the burden of proof is on the party chdlenging an agency's action.
Public Employees Ret. Sys. v. Marquez, 774 So. 2d 421, 425 (Miss. 2000). “The existence
within government of discrete areas of quas-legidative, quasi-executive, quas-judicid
regulatory activity in need of expertise is the raison d'etre of the adminidraive agency.”
McGowan v. Miss. State Oil & Gas Bd., 604 So. 2d 312, 323 (Miss. 1992). “Because of their
expertise and the fath we vest in them, we limit our scope of judicid review.” 1d. See also
Grant Ctr. Hosp. of Miss, Inc. v. Health Group of Jackson, Miss., Inc., 528 So. 2d 804, 810
(Miss. 1988) (“The agency that works with a Staute frequently, if not daly, that sees it in
relaion to other law in the fidd, necessarily develops a levd of indght and expertise likdy
beyond our ken. When such agencies speak, courts listen.”).

162. Here, the MTC reserved the right to wave any technicdity. See J.H. Parker Constr.
Co., 721 So. 2d at 677 (noting that the regulation stated that a bid proposa “may” be regjected,

and that Section 103.01 reserved the rignt to wave any irregulaities). Hill Brothers's
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dlegation that this was not a minor irregularity is totdly without merit. lafrae’s falure to sgn
the second unnumbered page of the “SECTION 905 PROPOSAL” with Addendum did not alter
or destroy the competitive bidding process, did not affect the price, quaity or quantity of its
bid, did not give it any economic advantage over other bidders, and there was no opportunity
for fraud or favoritiam, and the irregularity in the bid was one which the MTC had the authority
and discretion to waive. 1d.  Additionally, MTC's waiver did not prejudice the rights of other
bidder or the public. Id. The minutes of the MTC reflect that it consdered this matter
serioudy, made the appropriate findings and acted within its discretion in accepting lafrat€'s
bid.
163. The dissent asserts that the MTC's decison was arbitrary and capricious. However, this
is the fird known time that MTC was faced with these particular facts. The irregularity was
not discovered until after the bids were opened and publicaly awarded to | afrate.
164. ThisCourt has Stated:

The terms “abitrary” and “capricious’ are open-textured and not susceptible of

precise definition or mechanica application. We find helpful meanings North

Cardlina has assgned in a not-dissmilar context:

“Arbitrary” means fixed or done capricioudy or a pleasure. An act is arbitrary

when it is done without adequately determining principle; not done according to

reason or judgment, but depending upon the will aone--absolute in power,

tyrannica, despotic, non-rationd ,--implying dther a lack of understanding of

or adisregard for the fundamenta nature of things.

“Capricious’ means fregkish, fickle, or arbitrary. An act is capricious when it

is done without reason, in a whimscd manner, implying ether a lack of

understanding of or a disregard for the surrounding facts and settled controlling
principles. . ..
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McGowan, 604 So. 2d at 322 (citations omitted). See also Elec. Data Sys. Corp. v. Miss.
Div. of Medicaid, 853 So. 2d 1192, 1205 (Miss. 2003); Marquez, 774 So. 2d at 430 (“If an
adminidrative agency’s decison is not based on subgantial evidence, it necessarily follows
that the decison is arbitrary or capricious.”); Miss. State Dep’'t of Health v. Natchez Cmty.
Hosp., 743 So. 2d 973, 977 (Miss. 1999) (defining arbitrary as. “An adminigretive agency’s
decison is arbitrary when it is not done according to reason and judgment, but depending on
will done™) and (defining capricious as. “An action is cgpricious if done without reason, in a
whimsgcd manner, implying ether a lack of undersanding of or disregard for the surrounding
facts and settled controlling principles.”).
9165. Of utmogt importance is the fact that MTC retained the discretion to waivethe
irregularity, regardless of whether it exercised this discretion in the past. That discretion was
not logt just because the MTC chose not to exercise it. Exercisng this discretion for the firgt
time in twenty years is not tantamount to an arbitrary or capricious act, either in fact or as
defined in prior decisons of this Court.
66. The decison of the MTC was supported by substantid evidence, not arbitrary or
capricious, not beyond its power to make, and did not violate Hill Brothers dsatutory or
condtitutiond rights.

V. Only Waiver Within the Past Twenty Years.
67. There is testimony that it has been the practice of the MTC to regect known irregular
bids for the past 20 years. However, this does not violate the MTC regulations that the MTC

retains authority to waive aminor irregularity.
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168. Hill Brothers argues that the MTC a&bused its discretion to waive an irregularity by thar
prior conduct of rgecting dl known irregular bids for the past twenty years. The MTC does
not dispute its prior conduct, but clearly denies it abused its discretion.

169. It is of no consequence that the MTC regected al known irregular bids because Hill
Brothers has faled to prove that MTC's decison was arbitrary or capricious, was not supported
by subgtantid evidence, was beyond the power of the MTC to make, or violated some statutory
or condtitutiond right of Hill Brothers.

170. The MTC was never confronted with such a Stuation because this was the first time for
the MTC to address this paticular Studtion. Initidly, the MTC did not notice the minor
irregularity when it publicdly accepted the bid.  Therefore, it cannot be said that the
irregularity was “known” a the time lafrate’s bid was accepted. We find this to be
diginguishable from the prior conduct of the MTC in rgecting dl known bids for the past
twenty years because it was not intidly known. Consequently, it cannot be said that the
conduct of the MTC was arbitrary or capricious.

71. The MTC acted within its discretion in awarding the contract to lafrate. Although Hill
Brothers dleges that the MTC's award of the contract to lafrate was beyond its powers rather
than arbitrary or capricious, MTC did not exceed its decison making authority. J.H. Parker
Constr. Co., 721 So. 2d a 677. Hill BrotherS mere conclusonary dlegations are not
supported by the facts. Not only did MTC follow and apply the regulaions in place and
caefully examine the evidence, MTC sought the recommendations of its attorneys before it
deemed the irregularity to be wavable. Additiondly, MTC sought the recommendations of the

MDOT dgaff and the advice of the Attorney General of the State of Mississppi. The MTC had
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aso recaived the request of the MDA to waive the irregularity and confirm the award to lafrate.
The award dso had the concurrence of the Federal Highway Adminidration and the MMEIA,
the day before. The requests, recommendations and concurrences were dl avalable to the
MTC before it made its decison to waive the irregularity.
72.  We find that the decison of the MTC was supported by substantia evidence, was not
arbitrary or capricious, was not beyond its power to make, and was not in violation of any
satutory or conditutiond rignt of Hill Brothers. Therefore, this issue is devoid of any merit.
CONCLUSION

173. Following a review of the pleadings, depostions, interrogatories, affidavits, and other
documents in the record before this Court, and for the reasons stated above, there are no
genuine issues as to any materid fact. This Court finds that the learned trid judge did not err
when he granted summary judgment in favor of the MTC. The judgment of the Hinds County
Circuit Court is affirmed.
74. AFFIRMED.

SMITH, CJ., COBB, PJ., EASLEY AND GRAVES, JJ.,, CONCUR. WALLER,

P.J., DISSENTS WITH SEPARATE WRITTEN OPINION JOINED BY CARLSON AND
DICKINSON, JJ. DIAZ, J., NOT PARTICIPATING.

WALLER, PRESIDING JUSTICE, DISSENTING:

175. | respectfully dissent from the mgority opinion affirming the Hinds County Circuit
Court’s judgment. | believe we should reverse and remand this case with directions to grant

Hill Brothers Partid Motion for Summary Judgment and a trid on Hill Brothers clam for
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damages. In doing <o, | think it is first criticaly important to revigt the facts surrounding the
MTC’ s acceptance of lafrate’ s bid.

76. The MTC solicited competitive bids for construction of the Nissan highway project.
In its origind solicitetion, the MTC included a standard bid form (adso known as a “Section
905"). This standard bid form is the bidder's essential assertion as to what work it agrees to
do. Sgnificantly, on page two (the bid sgnature sheet), there is a place on the bid sheet above
the sgnature line to acknowledge any addenda that have been made part of the bid. The contract
states that the totd addenda acknowledged on the form “[m]ust agree with tota addenda issued
prior to opening of bids.”

77. The MTC later issued Addendum Number One to prospective bidders, which included
amost seventy new pages of text and thirty-six pages of revised construction plan sheets (i.e.
the Addendum contained completdy different contractua terms than those originally
advertised by the MTC). The Addendum (as wel as severd reminders sent by the MTC)
specificdly indructed bidders to remove the fird Sgnature sheet and subgtitute it with a new
sgnature sheet containing the new contractud terms.

178. However, ingead of dgning the new sSgnature sheet with its bid, lafrate signed ad
submitted the old one. Although lafrate submitted the new Signature sheet, it left the sheet
entirdy blank and, in fact, it also left blank the spaces provided on the old, signed sheet for
acknowledgment of any addenda made part of the bid (i.e. nowhere on the new or old Section
905 signature sheets did lafrate agree to the new terms of the contract). lafrate's bid

otherwise appropriately contained the bid bond amount and the revised Section 905 bid sheets
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(whick were dgned and dated that the amount stated on the revised bid sheet was its “officid
bid").>

179. The MTC initidly accepted lafrate's bid without realizing lafrate had not actualy met
the mandatory requirement of indicating assent to tems of the new Section 905 proposal.
Billy W. Key, Contract Administration Engineer for the MDOT since 1979, was in charge of
determining the completeness of the bid, and did not notice the error when he first read the
bids. However, after discovering the error, Key informed the MTC of the mistake and advised
MTC' s senior gaff that lafrate’'s bid was irregular and should be rejected. This was in line with
Key's twenty-year practice of condgtently refusng to even read a bid that contaned any
irregularities.  The MTC recognized the conundrum with which it was faced, but decided, after
conaulting witt @ number of sources, not to follow Key's advice. Instead, it summoned lafrate
to the MTC offices and requested that it Sgn the new Section 905 dgnature sheet (which
specificdly stated and required assent to the new terms), dnce otherwise (in the words of Jm
Kopf, Chief Engineer for MDQOT), “we would not [have] dlowed the bid.”

A. Beyond the Power

180.  On apped to the Hinds County Circuit Court, the tria court could have granted the Hill
Brothers Partiadl Motion for Summary Judgment only if it found the MTC's order: (1) was not
supported by subgtantid evidence; (2) was arbitrary or capricious; (3) was beyond the power

of the adminigrative agency to make, or (4) violated some statutory or conditutiond right of

“Though the mgority makes much of lafrat€’s sgnaure on the revised bid sheets
(whicr are indeed a part of the Sectior 905 proposd) and posting of the bid bond, those
additions were futile without the regulatorily required signature on the new signature sheet.
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the complaning paty. Clancy's Lawn Care & Landscaping, Inc. v. Miss. State Bd. of
Contractors, 707 So. 2d 1080, 1082 (Miss. 1997).

181. Hill Brothers fird argues that it was beyond the MTC's power, as a matter of law, to
ignore the applicable regulations and accept lafrat€’s non-conforming bid. Under Miss. Code
Ann. Section 65-1-85, the MTC is required to award a bid to the “lowest responsible bidder”
in accordance with regulaions adopted by the MTC. Pursuant to this daute, the MTC
promulgated the Missssppi Standard Specifications for Road and Bridge Building (“the Red
Book”) whict “contains a series of standard clauses and conditions that apply to all
Commissor contracts” MTC v. Ronald Adams Contractor, Inc., 753 So. 2d 1077, 1080
(Miss. 2000). Only two Missssppi cases have interpreted the provisons of the Red Book.
Ronald Adams Contractor dedt witr the unrdated “no damege for dday” provisons of the
Red Book and is ingpplicable. The Missssppi Court of Appeds decided the case of J.H.
Parker Construction Co. v. Board of Aldermen of the City of Natchez, 721 So. 2d 671, 677
(Miss. Ct. App. 1998), a case on which the mgority’s decison relies (dthough the mgority
only discusses the case in the context of the arbitrary and capricious standard). J.H. Parker
is adso ingpplicable to the issue of whether the MTC's decisor was beyond its power. In that
case, the issue was whetter, under Red Book provison 102.07 (one of the provisions pertinent
to this case), it was a walveable irregularity for the City of Natchez to overlook as a
technicdity a bidder's falure to file a lig of individuds authorized to bind the company. Id.

a 677. The issue in this case is whether the MTC violated a series of Red Book regulaions
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wher it awarded the Nissan project to lafrate in spite of the fact that lafrat€'s bid was not in
compliance with the Red Book. Therefore, thisis a case of first impression.
182. In reviewing whether the MTC violated its own regulations, the mgority soldy finds
that Sections 102.07 makes the decison to ignore an irregularity a discretionary one.  Section
102.07 dsates, “Proposas will be consdered irregular and may be rgected for any of the
fdlowing reasons. . . . If the proposa, Sectior 905, does not contain acknowledgment of
receipt’® and additior to the proposal and contract documents of dl addenda issued prior to
opening of bids” Stated more succntly (and usng the language of Sectior 102.07), the
Commissior is afforded the discretion to waive a bidder's failure to attach “addition . . . of all
addenda’ “to the proposal and contract documents.” The magority interprets this provison as
gving the MTC the discretior to wave a company’s falure to sgn the crucid sgnature sheet.
Though the walvegble “additior . . . of dl addenda’ “to the proposal and contract documerts’
may refer to some indgnificant addenda which are not a issue before us today, several
mandatory regulaions make abundantly clear that the “addenda’ to whick Section 102.07 refers
do not include the signed, Section 905 signature sheet.
183. For example:
Section 102.02 - Contents of the Proposal Forms. . . . All papers bound with,
attached to, or designated for addition or subdttution in the proposa are
consdered a part thereof and must not be detached or dtered when the proposal
is submitted. (emphasis added)
184. In this case, the MTC dlowed lafrate to ater the Section 905 proposal package seven

hours after |afrate submitted the proposdl.

16« A cknowledgment of receipt” is not a issue here.
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Section 102.06 - Preparation of Proposal. The bidder shall submit his
proposa on the forms furnished by the Department (emphasis added).

185. lafrate’'s Section 905 proposal was not submitted on al of the forms provided by the
MTC. Instead, lafrate submitted the Section 905 signature sheets entirdy blank with no
reference to the massve changes to the contract (i.e. lafrate did not “submit [its] proposal on
the forms furnished by the Department.”).t’

Section 102.09 - Delivery of Proposals. . . . Proposas received after the time
for opening of bids will be returned to the bidder unopened. (emphasis added).

186. lafrate, under the direction of the MTC, findly submitted a complete Section 905
proposa seven hours after the time for opening of bids.
Section 102.10 - Withdrawal or Revision of Proposals. A bidder may
withdraw or revise a proposa after it has been deposited with the Department,
provided the Director has recelved, in writing or by telegram, the request for
such withdrawd or revison prior to the time set for opening proposals.
(emphasis added).
187. The MTC dlowed lafrate to revise its proposal seven hours without a request for such
and after the time st for opening proposals.
Section 103.02 - Award of Contract. The award of contract, if it be awarded,

will be made . . . to the lowest respongble . . . and qudified bidder whose
proposa complies with all the requirements prescribed. (emphasis added).

YThe mgority’s indstence that the signature sheet was signed is not supported by the
record (See Mgority Opinion, n.5, 6). The sgnature line on the revised Section 905 bid sheet
was sgned, but that did not meet the regulatory requirement that lafrate fill out al of the forms
provided by the MTC. The Section 905 signature sheet which the MTC explicitly required
lafrate to insat and dgn to acknowledge assent to the new terms is entirely blank.
Furthermore, even upon submitting the wrong dgnaure sheet, lafrate left blank the section
which required that the addenda assented to “agree with total addenda issued prior to opening
of bids” Rebutting the mgority’s ingstence that the revised Section 905 bid sheet congtitutes
the dgnature sheet is the fact that dJm Kopf, Chief Engineer, tedtified the MTC would have
refused to award the bid without a Signature on this specific sheet.
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188. Hill Brothers was unquestionably the lowest responsible and qualified bidder whose
Section 905 proposal complied with dl the requirements prescribed in the Red Book, yet the
MTC awarded the bid to lafrate. No less than five times, the MTC admittedly violated its own
regulations in dlowing lafrate to come in and amend its bid.

189. In determining whether the trial court properly granted or denied a motion for summary
judgment, we conduct a de novo review of the record. Simpson v. Boyd, 880 So. 2d 1047,
1050 (Miss. 2004). A trid court may grant summary judgment “if the pleadings, depostions,
answers to interrogatories and admissons on file, together with the affidavits, if any, show tha
there is no genuine issue as to any materid fact and that the moving party is entitled to a
judgment as a mater of law.” 1d. On a motion for summary judgment, the tria court is
forbidden to try the issues, “it may only determine whether there are issues to be tried.” Id.
The evidence mugt be viewed in the ligt mogt favorable to the non-moving party, in this case,
the MTC. Id.

190. The MTC readily admits it broke with its own regulations and chose to alow lafrate to
dter its Section 905 proposal foom. In fact, the MTC recognized the importance of this
requirement when its representative testified it would not have even consdered giving the bid
to lafrate unless the new Section 905 signature sheet was sgned.  Although our decisons do
and should recognize the discretionary authority of an agency, we have never hdd that an
agency has the power to violate its own mandatory regulations. Though the mgority andyzes
the MTC's discretion to waive minor “irregularities’ under Section 102.07, we must dso
review the MTC's decison under Sections 102.02, 102.06, 102.09, 102.10 , and 103.02.

These sections afforded no leeway for the MTC to cdl lafrate into its offices to amend a
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Section 905 proposda that lafrate was bound by the law to get right the first time. In violating
these regulations, the MTC consequently violated the datute under which they were
promulgated.

191. The mgority’s decisor will otherwise provide a temporary victory for the MTC but will
eventually work againgt it should it, in the future, attempt to hold a bidder to his word on a
contract he dams he inadvertently did not sign. Because no genuine issue of materid fact
remans as to whether the MTC complied with the applicable law, | would reverse the tria
court’s denid of partid summary judgment to Hill Brothers and remand solely for a finding
of damages.’®

B. Arbitrary and Capricious

192. Furthermore, the trid court should have granted Hill Brothers Partial Motion for
Summary Judgment on the issue of arbitrariness and capriciousness of the MTC's decision.
193. Billy W. Key, Contract Adminigratior Engineer for the MDOT since 1979, tedified
that, util lafrate's bid for the Nissan project, it was his unbroken practice for twenty years to

reject any bid which contained any irregularity whatsoever.*®

¥The mgority presumes my opinion would result in $4,500,000.00 in damages for Hill
Brothers. | suggest no such amount, but leave the determination of the issue of damages to the
trid court. This decison will be subject to the laws governing damages and may be reviewed
on apped if necessary. See City of Durant v. Laws Constr. Co., 721 So. 2d 598 (Miss.
1998)(awarding damages to congruction company after city accepted irregular bid in violation
of analogous statute).

Bunlike the reguldions, Key does not appear to semanticaly acknowledge the
difference between an irregulaity and noncompliance which mandatorily renders a bid
unacceptable.
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194. If that were not proof enough, the dfidavits of Dwayne H. Boyd and John F. Hill, Jr.
Boyd, presdent of APAC-Missssppi, Inc., a Deaware corporation, buttress a finding of
arbitrariness and capriciousness.  Boyd tedtified that he has atended approximately 100 bid
openings in the last Sxteer years. During tha time, he states he has “persondly witnessed the
same practice and policy be applied by MDOT witl regard to other bids whick have faled to
acknowledge an addendum. The only exception to this condgtent practice and policy of
MDOT was for the bid submitted by [lafrate][.]” (emphesis added).  Hill, presdent and chief
executive officer of Hill Brothers, testifies that he has atended more than 200 bid openings
inthe lagt twenty-two years. He statesin his affidavit

| persondly know of dozens of bids which have been rgected by MDOT . . . as

irregular, including a least one past occason in which a low bid submitted by

Hill [Brothers] on another project was declared irregular, was not read, and was

not consdered for award. | am not aware of any instance, except this one

involving lafrate, in which MDOT has waved a bid irregularity and the

commissor has awarded a contract to a bidder who submitted an irregular bid.
(emphasis added).
195. On apped to the Hinds County Circuit Court, the tria court could have granted the Hill
Brothers Motion for Summary Judgment if it (1) was not supported by substantial evidence;
(2) was arbitrary or capricious; (3) was beyond the power of the adminidraive agency to make;
or (4) vioaed some dautory or conditutiona right of the complaining paty. Clancy's Lawn
Care & Landscaping, Inc., 707 So. 2d a 1082. The circuit court denied Hill Brothers
Motion for Summary Judgment. On appeal, Hill Brothers argues in part that the trid court

erred in denying summary judgment with regard to whether the MTC acted arbitrarily and

capricioudy.
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96. We have previoudy hdd that dthough public boards are vested with “sound discretion
in meking a determination as to who is the ‘lowest and best bidder,”” such a determination
cannot be made abitrarily and capriciousy. Walley v. Bd. of Trustees of Richton Mun.
Separate Sch. Dist. 241 So. 2d 644, 646 (Miss. 1970) (citing 43 Am. Jur. Public Works &
Contracts 8§ 44 (1942)). In Mississippi State Dept. of Health v. Southwest Mississippi
Regional Medical Center, 580 So. 2d 1238, 1240 (Miss. 1991), we held that a decision is
arbitrary “when it is done without adequately determining principle],] . . . depending upon the
will done” and capricious when done in a way that implies “ether a lack of understanding of
or adisregard for the surrounding facts and settled controlling principles.”

197. The magority opinion cites to the case of J.H. Parker Construction Co. v. Board of
Aldermen of the City of Natchez, 721 So. 2d 671, 677 (Miss. Ct. App. 1998), in support of
ite holding that summary judgment in favor of the MTC regarding the “arbitrary and capricious’
standard is appropriate as a matter of lav. However, J.H. Parker Construction is wholly
ingpplicable to the issue here of whether the MTC's decision to violae its own regulations was
arbitrary and cgpricious. The issue in that case was whether, under Red Book provison 102.07,
it was arbitrary and capricious for the City of Natchez to overlook as a technicdity a bidder's
falure to file a lig of individuds authorized to bind the company. 1d. at 677. This case deds
with the MTC's decision to violate Sections 102.02, 102.06, 102.09, 102.10 , and 103.02 and
dlow lafrate to 9gn the Section 905 dgnature sheet  seven hours after the deadline and

contrary to twenty years of congstently refusng to even read a bid not in compliance with the
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regulations.  Therefore, this is an issue of fird impresson as wdl. We have rdiable
jurisprudence on which to rely in deding with thisissue for the firgt time.
198. The United States Supreme Court has held (in the context of construing the andogous
“arbitrary and capricious’ standard as found in the federd Administrative Procedures Act), that
dthough

the agency's discretion is unfettered at the outset, if it announces and follows -

by rue or by sdtled course of adjudication - a genera policy by which its

exercise of discretion will be governed, an irrational departure from that policy

(as opposed to an avowed dteration of it) could condtitute action that must be

overturned as "arbitrary, capricious, [or] an abuse of discretion.”
INS v. Yueh-Shaio Yang, 519 U.S. 26, 32, 117 S.Ct. 350, 353, 136 L.Ed.2d 288 (U.S. 1996).
In light of the fact that 1 can find no Missssippi lav whict directly speaks to this issue, | find
Girard v. City of Glens Falls, 577 N.Y.S.2d 496 (N.Y. App. Div. 1991) indructive. In that
case, the court dedt witr an andogous fact scenario in which the Board of Public Safety
terminated a firefighter after he joined a loca Democratic committtee and then ran for
politicd office.  As authority for its decison, the Board cited a regulation absolutely
prohibiting members of the fire depatment from suct politicd involvement.  1d. In
overturning the termination, the court stated that even if the Board's decision “was supported
by subgtantiad evidence, this court can annul such a determination as arbitrary and capricious
if it departs fror prior adminidrative policy.” 1d. The court found that “petitioner was
goparently the fird and only person to ever be prosecuted under that provison” in spite of the
fact that other firefighters had run and held public office in the past. 1d. The court then held
that “[w]henever an adminigtrative body fails to conform to prior procedure without adequate

explandtior for the change, it determination must be set asde as arbitrary and capricious”
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Id. Andogous to the Board's decisor in Girard to discriminaedy prosecute under a
regulatior for the fird time, Hill Brothers aleges that the MTC discriminately decided not to
“prosecute’” under a regulation for the first time when it made the unprecedented decison to
overlook theirregularitiesin lafrate’ shid.

199. In light of the fact that we have no jurisprudence speaking to this issue, | would follow
the sound authority of the United States Supreme Court as well as other jurisdictions. See 2
Am. Jur. 2d Administrative Law 8 499 (2004)(citing Girard and daing “falure of an agency
to abide by its rules is per se arbitrary and capricious as is the falure of an adminidrative body
to conform to prior procedure without adequate explanation for the change”). Although the
MTC has offered an explanation for its acceptance of this particular bid, it has not offered an
adequate explanation for its rgection of identicaly irregular bids in the past.

9100. Not only did the MTC fail to abide by its rules (which is per se arbitrary and capricious),
the MTC admittedly violated its own consgent, zero tolerance policy for contractua
discrepancies, mgor or minor (whick aso is per se arbitrary and capricious). 2 Am. Jur. 2d,
§ 499. This “irrationa departure from [its] policy,” Yueh-Shaic Yang, 519 U.S. a 32, is a
cdassc example of an arbitrary and capricious act by an agency. | would reverse and direct an
award of partid summary judgment to Hill Brothers on thisissue as well.

9101. For these reasons, | would reverse the circuit court’s judgment and remand this case to
the drcuit court with directions to grant partidl summary judgment to Hill Brothers and a tria
on Hill Brothers dam for damages.

CARLSON AND DICKINSON, JJ., JOIN THIS OPINION.
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